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1 - Mr. Finzel 

Attn: 

i 1 - Mr. Greenlea 


March 23, 1981 


This will acknowledge receipt of your letter to 
the Director dated March 11, 1981, and received in this 


office on March 17, 1981. 


Wea have veviewed your letter 


have referred this request to the Department o 
and they will notify you of their decision. 


Sincerely yours, 
bf 


John A. Mints 
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Assistant Director - Legai Counsel 


7 —  -., | 2 - Honorable John 8. Martin, Jr. 
G8 IF United States Attorney ; 
One St. Andrew's Plaza 

New York, New Yerk 10007 
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Attention; Mr. Peter ¢. Salerno 
Assistant United States Kesoeces 


1 ~ Office of Professional Responsibility 
Attention: Mr. Michael EB. Shaheen, Jr. 


Exee AD Inv. 


Exchi ad 2-~ Acting Assistant Attorney General 
_ Exec AD Les __ Civil Division 
Rise Attention: Mr. Mark J. Kurgmann 


Crim. Inv. 


Mr. R. Joseph Sher ., «<Q 


SEE NOTE - PAGE ‘TWO .-" 
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ROWE v. GRIFFIN 1324 


“would have been to no avail, and our grant 


of equitable immunity would be meaning- 
less. The damage to Rowe thus equals 
much more than “the cost, anxiety, and 
inconvenience of having to defend against a 
single criminal prosecution.” Younger, su- 
pra, 401 U.S. at 46, 91 S.Ct. at 751. 


I have no difficulty finding extraordinary 
circumstances in the facts of this case, such 
as to justify affirming the district court’s 
grant of equitable relief. I, therefore, con- 
cur in the judgment rendered by the major- 
ity, though I differ with its analysis for the 
foregoing reasons. 


Adm. Office, U.S. Courts—West Publishing Company, Saint Paul, Minn. 
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We 
GHITED STATES OF ANERICA, at al. 


(0.9.0.6, Py &,D.N.¥.} 
CIVIL ACTION HO. 76 CIV 963 (CES) 


PURPOSE: To record the receipt of Jwronane t from the Naiihiae - Juetice 
(DOJ) which vere obtained from FRI files by the Rawe Task Force. 


RECOMMENDATIONS: 1. UW41i attempt to determine the source ef the 36 photographs 
bearing no PEI file number and advise the bOJ. 


nade atan eta eT iets aes Ener art 


2s 411 maintain contact with Hark Zuramann, 000, for informetton 


as to whea the identified phetographs may be returned tro File. 


Will return photographs to appropriate field office files 


3. 
wuen no longer aceded at PSIRQ. 
(CONTINUED - OVER) 
i ~- Bre Mintz - l] 
~ (62-11 7449) 
~ (62118023) 
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NOT RECORDED “>. 
> JUN 2 1981 


ROTTEN! eee ee 


Menorandum fron our. Paasel - Bo bIC 
Be: Iw. United States of dmerica, et al. 


DETAILS: Objection to certain photegraphs was raised by the plaintiff in 

- Undted States (U.8.0.0., &.D.N.¥.) (76 CIV 983 CES). The 
objection centered on the photegraphs from Birmingham file 149-{6~-1A81. Ie wes 
determined that the Bowe Task Force had seized the eriginal photograph from this 
evuhibit, On 5~11-21 Offiee of Professional Responsibility (OPR), 
DOJ, eade available all of the photographs which had been in possession of the 
Rowe Task Foeree. She states that in view of the Attoracy General's formal elain 
of privilege of the Rowe Task Forea Report, the photographs should sot be dieclosed 
without advising OPE. 


The following is a listing of the photographs whieh were reecived.. 
from GPR: 


cES IBWIETCATION murmee DESCRIPTION 
i 149-16-1481 Large photograph: 


at bus statior 
(in two pleces): 


MO 149-17~1Al Same photo aa 
gumber one, but ne 
writing on back 
(Hebile file desteyed); 


ho 


3 149-J6-1A81 Seall insert phete made 
fron number one above 
(Proto of individual 12); 

& 44~1236-1A58 Phote of Rowe: 

5 157-954-1Al Photo of Faron; 

é 15 7~852<14 Color photo of Rowa's 
wachine guni 

7 149~16-1462 Proto off ——=d 

§ 15 7=3952-1A237 Fheto of a corpse (also 
attacked 1s a photo 
ef l7th Street Baptist 
Church) : 

9 157~352-1AZ18 Celer phote of 


157-356-145 


Hebert Chamblisea; 


foler phete of a truck, 
and five negatives; 


(CONTISUED «- OVER) 


SUMMARY OF RESULTS . 
OF THE 
DEPARTMENT OF JUSTICE TASK FORCE INVESTIGATION ON 


* 


- _ GARY THOMAS ROWE, JR. 


Department of Justice 
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One of these two incidents is that concerning violence 
at the Trailways bus station in 1961, which is discussed in 
Getail below. The other involved an attempted Klan attack 
on an elderly white couple who were raising a black child. 
Rowe told the Task Force that during this incident he had 
tried to throw a sheet over ie Gaate head, but FBI documents 


from the time reveal no such active involvement by Rowe. 


b2 
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Rowe did report to the FBI Klan plans to attack persons 
attempting to integrate stores and buses, but there was no 
evidence discovered that would substantiate Rowe's current 


claims that he participated in such attacks. Instead, FBI 


files indicate that the plans were never carried out, and 
that in one instance Rowe actually aiscouraged the use of 
violence at a meeting at which these plans were discussed. 
In sum, with the exception of the Trailways bus station 

incident discussed below, the Task Force found no evidence 

to corroborate. Rowe's recent claims that he actively partici- 
pated in acts of criminal violence for the Klan reste early 
period and reported them to his handling agent. Additionally, 


® ‘ 


records from that time indicate that agents did warn Rowe not 


\ 


to engage in violence. 

The Trailways Bus Station Incident 

The Task Force conducted an extensive divestigation of 
Rowe's role in the violence which occurred at the Trailways 
bus station in Birmingham when CORE freedom riders arrived on 
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May 14, 1961. The evidence examined by the Task Force supports 
Rowe's recent claims that he was more deeply involved in 


the violence than FBI files of the period would indicate. 


On May 12, 1961, Rowe reported to his handling agent 

Klan plans to attack the CORE freedom riders when they arrived 
at the bus station on the 14th. The FBI in turn related this, 
information to local authorities. Rowe also reported that 

he was to act as one of five "Squad leaders" at the depot. 

The “squad leaders" were not to participate in the planned 
violence at the station, but were to follow the CORE leaders 
and attack them later. The information Rowe provided was 


transmitted to FBI Headquarters. 


_—__ Se SS Awe 


On the 14th, a brawl broke out as the CORE group 
approached a "white only" waiting room at the station. Several 


people were injured in the melee. The beating of one. victim 


who was not a member of the CORE group| si was 


and published on the front page of that newspaper. The FBI's” 


~1 OF 
2) 


copy of the photograph, which was used extensively in the 

FBI's investigations of the Trailways bus incident, bears 
notations on the back indicating that it was Rowe who identified 
three of the men in the picture. In addition, a May 1961 FBI 
memorandum establishes that one of Rowe's handling agents 
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had discussed the photograph with Rowe. When interviewed by 
the Task Force, Rowe was able to identify the large man in 
the photograph with his back to the camera and holding the 
victim as Rowe. | 

Rowe's appearance in the Post-Herald photograph, and state- 


ments of witnesses to the incident in reference to the photo- 


graph, link Rowe not only to the beating of but also to 


the subsequent beating of 


zz at the scene,| | was also harassed, and 


several days after the incident Rowe told his handling 
agent that he had smashed the window off ear. 

A May 16th field office teletype to FBI Headquarters 
reported that the field office was intensively investigating 


the incident and had interviewed Rowe about it. Rowe had 


advised that he was not personally involved in the violénce ~~ ~ ~ 


at the station, that he peacefully obtained film from[ | 


incident, but had not struck| _|Furthermore, a memorandum 


written the next day indicates that when Rowe advised his hand- 


ling agent about the Trailways plans before the incident{ | 


BC 
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: Thus, while the Post-Herald photograph linked Rowe to 
: thf settings and a memorandum by Rowe's 
handling agent establishes that he discussed the photograph 
with Rowe soon after the incident, there is no FBI record of 
Rowe having been identified as one of the men in the photo- 
graph or as a possible participant in thf sd 
beatings. To the contrary, at the time Rowe down played his 


role and documents indicate that the FBI believed his accounts. 


Rowe's Activities From May 1961 Through. June 1963 


pe al lia a oe eas 


The Task Force examined four events from this period 

on which Rowe reported. Two concerned incidents Occurring ~ 

| at a Bessemer, Alabama carnival and at a restaurant at which 
Rowe now claims he participated in assaults on several people. 
FBI files from the period do not corroborate Rowe's present 
characterization of extensive involvement in these incidents. 
However, Rowe did make a report to his handling agent six weeks 
after the carnival incident indicating that he had been present. 
The handling agent's recollection of this incident is vague, 
but he stated in his Task Force interview that he believed 


that Rowe had told him at the time that he was not personally 


involved in the fighting that took place. 
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On September 25, 1965, two bombs exploded on Center 
Street, a black neighborhood in Birmingham. Rowe was near 
the site of these bombings and was actually on the telephone 
to his handling agent reporting the first explosion when the 


second explosion occurred. Rowe explained that he was present 


in the vicinity because he was taking —‘(‘si*@C 


home. The next day, Rowe's handling agent called Rowe to ques- 
tion him further about the bombings and asked specifically about 
Robert Chambliss. At that time, records show that Rowe 
responded that he had no information linking Chambiies to 

this or any other of the bombings of the sediogy. 

Seven months later in May 1964, when being interviewed 
again by the FBI about the Birmingham bombings, Rowe stated that 
he had heard Chambliss discussing the use of shrapnel bombs, 
such as the one used in the Center Street bombing, three _. 
days before the church bombing and thirteen days before the 
Center Street bombing. There is no record that Rowe reported 
this information to the FBI at any earlier time. To the 
contrary, his earlier reports were that he had no information 
implicating Chambliss in any of the bombings. 

Thus, the information Rowe gave the FBI about the 1963 
honbings was quite limited. When interviewed by the Task 
Force, the agents involved in the bombing investigations stated 
that Rowe was not regarded as a suspect in any of the bombings. 
Other than Rowe's own statements in 1977 and 1979 regarding 
his presence at the[ __—_—|bombing, there was no evidence | 
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discovered that indicated that Hove had participated in 
any ef these incidents or knew very much about them when first 
questioned by the FBI. 

The Shooting Of An Unidentified Black Man 

In July 1978, a report appeared in the New York Times 
that Rowe had shot an unidentified black man in the summer of 
1963. In his 1979 Task Force interview, Rowe confirmed this 
report, stating that he had shot a black man who was part of 
a crowd that attacked his car. He could not recall exactly 
when the shooting occurred. Rowe also told the Task Force 
that he had reported the shooting to his handling agent| | b7D 
(2 

The Task Force related Rowe's account of the shooting to 
two of Rowe's handling agents, both of whom replied that 
Rowe had never mentioned the alleged shooting. However, another 
of Rowe's handling agents stated in his Task Force interview 
that Rowe had related an account of such a shooting to him 
several times, probably in the summer of 1965 when Rowe was 
no longer acting as an informant. This agent also recalled 
having discussed the story with another person who believed 
that the man allegedly shot had been treated at a Birmingham 


clinic. 


At the request of the Task Force,[ ssid ae 


[reviewed autopsy reports from the period 


and could find no: homicide which would correspond to the a 
account given by Rowe. The coroner's records, however, would 
not contain information about a non-fatal shooting. 


~ j{i< 
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No information relating to this shooting was found in 
a review of FBI files. Thus, while one of Rowe's handling 
agents recalis 1965 discussions of a shooting similar 
to Rowe's accounts in 1978 and 1979, there is no other 
evidence to support Rowe's claim that the shooting occurred 


or that he reported the shooting to the FBI when it occurred. 


Rowe's Activities From January 1964 To March 1965 


b2 


In at least three instances|  =——SSCsés reported 


Rowe's involvement in incidents which Rowe himself did not 


report. These included information that Rowe had assaulted 
several blacks at a baseball game (Rowe characterized this 
incident in his Task Force interview as not being "Klan 
business" and thus not subject to inclusion in his reports 
to his handling agent), raised money for the purchase of | 
weapons, and struck a reporter at an Atlanta segregationists' 


rally (Rowe denied this in his Task Force interview). 


In March 1964, Rowe reported that he had been designated 
as the leader of an “action squad" (violence squad). [ 


Rowe did withdraw as squad leader, but was permitted, 
with the knowledge of Headquarters, to remain as a member of 


the squad. 
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Rowe was elected Klokan Chief of the Eastview Klavern in 
December 1964. The Klokan Committee ae responsible for 
handling agent that in 1964 all Plans for violence had been 7 
approved by this committee. Rowe's handling agent did not 
believe the informant's assessment of the nature of the 
committee. There is no reliable information indicating that 
the committee had such a function at the time Rowe was its 
Chief. 

Conclusion: Was The FBI's Supervision Of Rowe Adequate? 

Rowe recently has alleged that he participated in 
numerous acts of violence while an FBI informant and that he 
kept the FBI fully informed of these activities. The evidence 
examined by the Task Force indicates that this allegation is 
exaggerated. It appears that one of Rowe's handling agents 
knew or should have known that Rowe was more deeply involved 
in the beatings at the Trailways bus station in 1961 than he 
reported. It also appears that in other instances, reports 
of Rowe's involvement in assaults were brought to the atten- 
tion of his handling agents. However, no evidence was 
discovered to corroborate Rowse allegations that he con- 
temporaneously reported to his handling agents his having 
shot an unidentified black man and having been present at 
one of the 1963 Birmingham bombings. As stated previously, ° 
records do indicate that Rowe actually helped prevent Klan 
violence on more than one occasion. 
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Finally, there was no evidence that the 


FBI condoned or encouraged violent acts by Rowe. 
II. THE KILLING OF VIOLA LIUZZO. 

At approximately 8:00 p.m. on March 25, 1965, Mrs. Viola 
Liuzzo. was. shot and killed while driving with[ on oe 
U.S. Highway 80 between Selma and Montgomery, Alabama. Mrs. 
Liuzzo had attended a civil rights rally at the state capitol 
in Montgomery that day which was the culmination of a march 
from Selma to Montgomery. After the rally, Mrs. Liuzzo, 
accompanied by had driven other participants in the 


day's activities to the Montgomery airport and Selma. Mrs. 


‘Liuzzo and[___|were returning to Montgomery when she was 


shot. 
- Undisputed Facts 
The following facts about the Liuzzo killing are not in 


dispute. The fatal shot was fired from a car owned and 


driven > Gary Thomas rowe,[ 
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[ and William 0. Eaton were passengers a car a 
at the time of the shooting. FBI laboratory analysis 
established that the murder weapon wats 388 caliber 
pistol. . 
The four men left Bessemer, Alabama in the morning of 


March 25 to go to Montgomery where the civil rights demon- 


stration was to take place. [aan Eaton were 
pcnilevyiot ehocBesuense Miaven andl. ——-- -- - = 


the state Klan organization. Rowe had known the three from 

previous Klan activities. Before he left, Rowe called his 

handling agent to advise him of the plans. The agent told 

Rowe it was alright to go along on the trip but to call when 
he returned. Almost immediately, the agent called FBI 


Headquarters and the Selma FBI office to let them know what 


was happening. 
” After spending the day in Montgomery, the four left for 
Selma in the late afternoon. In Selma, Mrs. Liuzzo stopped at 


a red light next to the ear. The four men followed 


the Liuzzo car out of Selma for 25 miles on Highway 80. At 


about 8:00 p.m., the| kar passed the Liuzzo car on the 


left and one of the passengers fired a .38 pistol into the ' 
Liuzzo car several times. One of these shots struck and 
killed Mrs. Liuzzo. Another passenger fired shots from a 
smaller caliber weapon which struck the Liuzzo car but did 
not hit either Liuzzo orf | 


After the shooting, the four men returned to Bessemer by 


way of Montgomery, splitting up at approximately 11:00 that 
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. In September 1978, Rowe was indicted by an Alabama grand 
jury for the Liuzzo murder. He has not yet gone to trial on 
this charge. A federal court has enjoined the indictment, 
but Alabama has appealed the ruling. 


The Dispute Over Who Fired The Fatal Shot 


| The central issue currently in dispute regarding the 
| Liuzzo murder is who fired the fatal shot. Although it is 


clear that| | pistol was the murder weapon, there has 


never been an allegation nor any evidence to suggest that . 
| [ __] who was driving, fired his pistol into the Liuzzo 
| car. Rowe,[ ——=sd co. agree that Eaton fired 

into the Liuzzo car, but that he used his own .22 caliber 

pistol. Therefore, the evidence supports the conclusion that 

the fatal shot would have to have been fired by one of the 


two remaining passengers, either[ _jor Rowe. 


Rowe, since the-time-of-the shooting, has consistently 


held that it was[ __|who fired| _—_—|pistol into the 


Liuzzo car. Prior to 1978, there is no record of either 


[publicly suggesting that it was Rowe who 
firea[ _—|pistol. The issue of who shot Mrs. Liuzzo was 
not raised by ——~—~—SCSséd in their appeals or post 
conviction motions. In 1978, however| si 


accused Rowe, in an ABC News documentary, of firing the shot 


which killed Mrs. Liuzzo. 


Other than the statements of rowe,| sd 


there is little evidence that would bear directly on a 


determination of who fired the murder weapon| 
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the passenger in the Liuzzo car, was unable to identify 

any of the occupants of the car from which the shots were 
fired. Neither the murder weapon nor the shell casings from 
it found near the scene of the shooting were tested for 
Pingereeinie: The agent who seized the murder weapon from 


== car stated that| accompanied him when 


he made the seizure and told him that the weapon had been 


~1 oO 


ite 


wiped clean. The agent's examination of the weapon at the 
time of the seizure led him to conclude that the pistol had 
been cleaned and he therefore did not request a fingerprint 
examination. . 

 —— 

[ stated in an interview conducted by the Birmingham 
police that he met Rowe shortly after the iduzeo shooting, and 
that Rowe had said "I [or we] had to smoke a whore tonight.” 

[ __] recounted essentially the same story to the Task 
Force and indicated that Rowe's alleged Seatenent led him 
to believe that Rowe had killed the woman. Rowe does not 
recall ever having had such a conversation with[ | 

In 1965, two months after the Liuzzo murder, the FBI 
interviewed __Jon another matter. The subject of Rowe 
came up during this interview, put{ never mentioned the 
statement Rowe allegedly made to him at that time. To the 
contrary, praised Rowe for acting as an informant. 


| | nas offered no explanation why[ same 


with what he believed to be an "admission" by Rowe, remained 


silent for 12 years even though was twice tried for 
= 18 = 
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thirteen years after the murder | These two b6 
bre 


men were convicted in the federal civil rights case arising 
out of the Liuzzo shooting due in large part to the testimony 
of Rowe. Any conclusion, then, that Rowe fired the fatal 


shot would rest almost entirely on a favorable assessment of 


[ ecredibizity. The Task Force, however, 


found that their credibility was very much in question while 
Rowe's version of the incident has remained virtually the same. 
III. THE PROSECUTION OF THE FEDERAL CIVIL RIGHTS CASE 

In light off saacecussatiion of Rowe in 
1978, the Task Force examined the extent of the information 
made available to the Civil Rights Division prosecution team 
that might have had a bearing on their assessment of Rowe's 
character and credibility. The Task Force also explored 
whether the prosecutors ever questioned the truthful- 
ness of Rowe's testimony regarding the Trailways bus station 
incident and whether the FBI or the federal eeoeeurore sus- 
pected that Rowe may have been responsible for the death of 
Mrs. Liuzzo. 

The FBI provided the prosecutors of the civil rights 
case with voluminous materials on the Liuzzo killing and the 
activities of the Klan in Alabama. Howeseds not all informa- 
tion from Rowe's FBI informant file or from other informant 
files was supplied to the prosecutors. This reluctance to 
make informant files fully available apparently was not unique 
to this case but rather reflected FBI policy at the time. 
Whether access to this additional information would have 
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“AP that the passenger in the Liuzzo car was not} on 


There was, therefore, no impropriety in the federal prosecutors' 


use of Rowe as a witness. 
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Executive Director 
Federal Bureau of Investigation 


Department of Justice 
Washington, D. C. 


Re: 


pearL__ 


ASTSIDE SOURCA 


Gary Thomas Rowe 
Appellee 
vs 
State of Alabama 
Appellant 
In The Eleventh Circuit 
Court of Appeals for the 
United States of America 
Case No. 80-7874 


f 


You will find enclosed a photo copy of the Opinion written 


by the Eleventh Circuit Court of Appeals affirming the United 
States District Court for the Middle District of Alabama, which, 


of course, enjoined the prosecution of Gary Thomas Rqwé for 
murder in the first degree of Viola Gregg binez0. 
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Enclosure 


JUL 20 1982 


‘thought you might be interested in this Opiad 


Yours very truly, 
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ROWE v. GRIFFIN 


Gary Thomas ROW! E, Plaintiff-Appellee, 
, Vv. 
’ Carl GRIFPIN, etc., Defendant, 


Hoa. Jesse 0. Bryan, 
Defendant-Appellait. 


No. 80-7874. 


United States Court of Appeals, 
Eleventh Circuit. 


May 17, 1982. 


Alabama prosecutor appealed from an 
order of the United. States District Court 
for the Middle District. of Alabama, Robert 
i. Varner, Chief Judge, 497 F.Supp. 610, 
permanently enjoining him and his succes- 
sors in office from further prosecuting a 
former government informant for the 1965 
murder of a civil rights worker. The Court 
of Appeals, Fay, Circuit Judge, held that in 
the absence of credible evidence that the 
informant testified untruthfully or other- 
wise failed to perform his part of a bargain 
for immunity from prosecution in return 
for aiding the government’s investigation of 
the murder and testifying for the govern- 
ment, the prosecution of the informant by 
state prosecutors was per se a bad-faith 
prosecution and was subject to injunction. 


Affirmed. 

Thornberry, Cireuit Judge, sitting by 
designation, 
opinion. 


1. Courts ¢=§98(7) 
Declaratory Judgment 276 


Ordinarily a federal court should re- 
frain from interfering with pending state 


filed a specially concurring — 
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criminal prosecution, either by injunction or 
declaratory Judgment. 


2. Courts @=598(7) 

Equitable intervention in pending state 
criminal prosecution is appropriate only 
where there exists special circumstances 
which ereate threat of great, immediate, 
and irreparable injury, including prosecu- 
tions taken in bad faith or for purpose of 
harassment. 


3. Courts 3=508(7) 

Absent credible evidence that govern- 
ment informant testified untruthfully or 
otherwise failed to perform his part of a 
bargain for immunity from state prosecu-~ 
tion in return for aiding investigation and 
giving testimony for state, prosecution of 
witness was per se bad-faith prosecution 
and was subject to injunction by federal 
court, aw ’ : 


: ee 


4, Criminal Law @=42 


Under self-incrimination clause of 
Fifth Amendment, evidence of guilt in- 
duced by government promise of immunity 
is coerced evidence and may not be used 
against aceused. U.S.C.A.Const.Amend. 5. 


5. Witnesses 0 364(3) 


For purposes of compelling testimony 
which otherwise would be privileged by 
Fifth Amendment, all that is constitutional- 
ly required is grant of use immunity. us Ss. 
C.A.Const.Amend. 5. 


6 Criminal Law o-42 

As matter of fair conduct, government 
is required to honor agreement. not to prose- 
cute when it appears from record that 
agreement was made, that defendant has 
performed on his side, and that subsequent 


Synopses, SyHabi and Key Number Classification 
COPYRIGHT © 1982, by WEST PUBLISHING CO. 
The Synopses, Syllabi. and Key Number Classifi- 
cation constitute no part of the-opinion of the court. 
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prosecution is directly related te offenses in 
which defendant, pursuant to the agree- 
-ment, either assisted with the investigation 
of or testified for the government. U.S.C. 
A.Const.Amend. 5. 


7. Criminal Law 231 

Three-part test for determining wheth- 
er state criminal prosecution is improperly 
motivated is not applicable where bad faith 
is evident as matter of law. 


Appeal from the United States District 
Court for the Middle District of Alabama. 


Before THORNBERRY*, FAY and 
HATCHETT, Circuit Judges. 


FAY, Cireuit Judge: 


The District Court for the Middle District 
of Alabama has permanently enjoined de- 
fendant Jesse O. Bryan, the District Attor- 
ney for Lowndes County, Alabama, and his 
successors in office from further presecu- 
tion of plaintiff Gary Thomas Rowe for the 
murder of Viola Liuzzo. 497 F.Supp. 610 
(1980). The familiar question on appeal is 
whether, under Younger v. Harris, 401 U.S. 
37, 91 S.Ct. 746, 27 L.Ed.2d 669 (1971), this 
federal court injunction of a pending state 
criminal prosecution is proper. We find 
that itis. The prosecution of Rowe is with- 
in the “bad faith” exception to the Younger 
doctrine. The order of the District Court is 
affirmed. 


The criminal prosecution of Rowe is relat- 
ed to a murder which oceurred seventeen 
years ago during the Selma to Montgomery 


*Honorable Homer Thornberry, U. S. Circuit 
Judge for the Fifth Circuit, sitting by designa- 
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Civil Righta March. Mrs. Liuzzo was killed 
on the evening of March 25, 1965, when her 
automobile was overtaken and fired upon 
by Ku Klux Klansmen. At the time of the 
murder, Rowe was a paid informant for the - 
Federal Bureau of Investigation (FBI), 
working undercover within the Ku Klux 
Klan. The day after the murder, Rowe 
reported it to his FBI contact, explaining 
that he was with the three Klansmen who 
killed Mrs. Liuzzo, but thet he did not fire a 
shot at her car. Rowe aided the FBI in 
locating evidence of the crime and identi- 
fied the Klansmen as William Eaton, Eu- 
gene Thomas, and Collie Wilkins. (Eaton is 
now deceased.) After being assured of im- 
munity from prosecution by the Attorney 
General and the Assistant Attorney General 
of the State of Alabama, who have both 
since retired from office, and by the FBI, 
Rowe testified against the Klansmen. He 
appeared before a state grand jury, in two 
state murder trials, before a federal grand 
jury, and in a federal trial. The state trials 
resulted in a mistrial and in an acquittal, 
but the Klansmen were convicted by the 
federal court of violating Mrs. Linzzo’s civil 
rights. Following the trials, Rowe was re- 
located and given a new identity by the 
FRI. 


Thirteen years later, District Attorney 
Bryan attended a district attorneys’ confer- 
ence in Mobile, Alabarna. At the confer- 
ence another district attorney informed 
Bryan that new information had surfaced 
regarding the Liuzzo murder. Bryan inves- 
tigated further and learned that Rowe and 
the two surviving Klansmen had recently 
submitted to polygraph tests conducted un- 
der the auspices of American Broadcasting 
Company. Bryan obtained the filmstrip 


tion. 
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prepared by the television company and the 
results of the polygraph tests. The test 
results indicated to Bryan that Rowe had 
fired the shots which killed Mrs. Linzzo. 
Bryan then presented his case to the 
Lowndes County Grand Jury which re- 
turned an indictment for murder against 
Rowe im September, 1978. Prosecution of 
Rowe was halted by a federal injunction en 
October 2, 1980. The injunction was grant- 
ed by the District Court on the basis that 
Younger’s abstention doctrine was inappli- 
cable because the prosecution of Rowe was 
in bad faith and under extraordinary cir- 


’ cumstances. Federal jurisdiction was based 


on 42 U.S.C. § 1983 and 23 U.S.C. § 1343 


{1-3] Ordinarily a federal court should 
refrain from interfering with a pending 
state criminal prosecution, either by injunc- 
tion or declaratory judgment. Younger v. 
Harris, supra; Samuels v. Mackell, 401 U.S. 
66, 91 S.Ct. 764, 27 L.Ed.2d 688 (1971). 
Equitable intervention is appropriate only 
when there exist special circumstances 
which create a threat of great, immediate, 
and irreparable injury. Kugler v. Helfant, 
421 U.S. 117, 128, 95 S.Ct. 1524, 1580, 44 
L.Hd.2d 15 (1975); Younger, 401 U.S. at 46, 
$1 S.Ct. at 751. Prosecutions taken in bad 
faith or for the purpose of harassment fall 
within this exception. Younger, 401 U.S. at 
49-54, 91 S.Ct. at 753; Fitzgerald v. Peek, 
636 F.2d 943, 944 (6th Cir. 198); cert. 


1. Section 1983 is an “expressly authorized” ex- 
ception to the feceral anti-injunction statute, 28 
U.S.C. § 2283. Mitchum v. Foster, 407 U.S. 
225, 92 S.Ct. 2151, 32 L-Ed.2d 705 (1972). 


2. No separate showing of irreparable injury is 
required when it is evident that the state prose- 
cution is in bad faith or for harassment pur- 
peses. Wilson, 593 F.2d at 1382; Shaw, 487 
F.2d at 122. 


In such circumstances the reasons of policy 
for deferring to state adjudication are out- 
weighed by the injury flowing from the very 
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denied, 452 U.S. 915, 101 S.Ct, 3051, 69 
L.Ed.2d 420 (1981); Wilson v. Thompson, 
593 F.2d 1975, 1881 (5th Cir. 1979), afi'd 
after remand, 638 F.2d 801 (5th Cir. 1931); 
Shaw v. Garrison, 467 F.2d 118, 119-22 (5th 
Cir.), cert. denied, 409 U.S. 1024, 96 S.Ct. 
467, 44 L.Ed.2d 317 (1972)2 Such a situa- 
tion is present in this case. We find that, in 
the absence of credible evidence that Rowe 
testified untruthfully or otherwise failed to 
perform his part of the bargain, the prose- 
cution of Rowe, after Rowe was assured of 
immunity from prosecttion by state prose- 
cuters, is per se a bad faith prosecution. 


The record discloses that on at least one 
occasion the Attorney General and. the As- 
sistant Attorney General of Alabama met 
with Rowe and FBI agents to discuss the 
conditions under which Rowe would agree 
to testify against the Klansmen and a deal 
was struck: Rowe was given assurances of 
immunity from prosecution in return for his 
testimony. This grant of immunity was not 
specifically authorized by statute, but the 
state’s highest legal officers assured Rowe 
that he would not. be indicted or prosecuted 
for any of his activity on the occasion of the 
murder. The quid pro quo of this bargain 
is obvious. Rowe was literally the prosecu- 
tion’s entire case. 


Applying the concept of equitable immu- 
nity * to the promise made by the state 


bringing of the state proceedings, by the per- 
version of the very process that is supposed 
to provide vindication, and by the need for 
speedy and effective action to protect federal 
rights, 
Younger, 401 U.S. at 56, $1 5.Ct. at 755 (Stew- 
art, Jr., concurring), quoted in Wilson, 593 F.2d 
at 1282 n.11. 


3. The concept of equitable immunity is not well 
defined. See United States v. Weiss, 599 F.2d 
730, 735 n9 (Sth Cir. 1979). In the Whiskey 
Cases, $9 U.S. 594, 595, 25 L.Ed. 399 (1878), 
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prosecutors, the District Court held that the 
promise should he enforced, yet inexplicably 
limited Rowe’s immunity to use immunity. 
This characterization is wrong as a matter 
of law. The promised immunity was not 
limited solely to excluding use of Rowe’s 
testimony and evidence derived therefrom 
in a subsequent prosecution of Rowe; Rowe 
was told there would be no subsequent 
prosecution. Thus, Rowe was offered 
transactional immunity in return for his 
cooperation and testimony against the 
Klansmen.* 


Similar promises have been considered, 
but not enforced, in United States v. Cali- 
mano, 576 F.2d 687 (5th Cir. 1978) and 
United States v. Weiss, 599 F.2d 739 (5th 
Cir. 1979).3 In both eases the defendants 
asserted that they were promised that they 
would not be prosecuted if they cooperated 
in obtaining evidence against others. In 
Calimano, the defendant had perjury 
charges pending against him when he met 
with the federal prosecuter to discuss 
fraudulent activities in the home health 
care industry. It was understood between 


the Supreme Court indicated that informal 
promises cf immunity should be enforced by 
application to the executive branch. More 
recent cases indicate that under appropriate 
circumstances informal promises may be en- 
forced by the judiciary. E.g., Weiss, supra; 
United States v. Goodrich, 493 F.2d 390 (Sth 
Cir. 1974); United States v. Sanderson, 498 
F.Supp. 273 (M.D.Fla.1980). See also United 
States v. D’Apice, 664 F.2d 75, 78 n.6. (Sth Cir. 
1981). 

4. Rowe testified that he was told he would 
never be prosecuted for the Liuzzo murder. 
Record, Vol. 2, at 106. The then Assistant 
Attorney General, Joe Gantt, confirms that 
Rowe was cffered absclute immunity. His affi- 
davit states that he assured Rowe of immunity 
from presecution and that he was present 
when the Attorney General promised immunity 
from prosecution. Record, Vol. 1, at 16-17. 
The then Attorney General, Richmond Fiowers, 
stated that his promise of immunity was limit- 
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the parties that Calimano would not answer 
any questions involving the perjury charges 
and thai he would not testify for the 
government. Pricr to. trial Calimano 
moved to dismiss the indictment, claiming 
that he submitted to the interview because 
the prosecutor promised to dismiss the per- 
jury charges. 576 F.2d at 688-39. The 
court, however, agreed with the prosecutor 
that no-firm commitment had been made to 
drop the charges: Moreover, Calimano was 
net prejudiced by his cooperation, because 
he made no self-incriminating statements, 
was asked no questions regarding the perju- 
ry charges, and was not called by the 
government to testify against his confeder- 
ates. Id. at 640. In Weiss, FBI agents 
confronted Weiss with evidence they had 
amassed against him and suggested that if 
he cooperated with federal prosecutors, the 
prosecutors might be persuaded not to 
bring him to trial. Weiss agreed to cooper- 
ate and the next day he met with a govern- 
ment attorney to discuss the involvement of 
organized crime in the Atlanta nightclub 
industry. Weiss was net questioned regard- 


ed to the duration of his term in office because 
Alabama case law would not permit future at- 
torney generals to be bound by such a promise. 
Record, Vol. 2, at 57. See Gipson v. State, 375 
So.2d 514 (Ala.1979). Ambiguity over the 
terms of such a promise should be resolved in 
favor of the criminal defendant. The District 
Court found, and we agree, that at the time 
Rowe gave information to the state officials he 
had a reasonable expectation that he would be 
iramune from prosecution. If the promise is 
binding on the state, it is binding according to 
those terms. 


§. See also United States v. Donahey, 529 F.2d 
831, 832 (5th Cir.), cert. denied, 429 U.S. 828, 
97 S.Ct. 85, 50 L.Ed.2d 91 (1976), in which the 
court refused to grant equitable immunity 
where the defendant testified before a grand 
jury pursuant to a plea bargaining agreement, 
but gave misleading and evasive answers. 


‘ 
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ing the evidence against him and, after two 
interviews, the prosecuter concluded that 
Weiss was not being truthful and discentin- 
ued the talks. 599 F.2d at 783-34. As in 
Calimano, the Weiss court. held that the 
government never made a firm commit- 
ment not to prosecute and, in any event, 
Weiss was not prejudiced by his revelations. 
Id, at 735, 737-38. 

Unlike the situations in Calimano and 
Weiss, we are confronted with a case where 
it is obvious that the state prosecutors made 
a commitment not to prosecute Rowe. fn 
addition, the defendants in those two cases 
never revealed information concerning the 
charges against them and they did not testi- 
fy for the government. Just the opposite 
occurred in Rowe's case. Lead to believe 
that he was immune from prosecution, 
Rowe testified against the Klansmen at the 
state murder trials and disclosed inforrna- 
tion and evidence that is directly related to 
the prosecution now being taken against 
him. Without a doubt, the state would not 
have benefited from Rowe’s willing aasist- 
_ance if Rowe had any inkling that he would 
later be brought to trial on the same 
charges. 


{4-3} We note that, under the self-in- 
crimination clause of the fifth amendment, 
evidence of guiit induced by a government 
promise of immunity is “coerced” evidence 
and may not be used against the accused. 
Shotwell Manufacturing Co. v. United 
States, 871 U.S. 841, 347, 88 S.Ct. 448, 458, 9 
L.Nd.2d 950 (1963). For purposes of com- 
pelling testimony which otherwise would be 
_privileged by the fifth amendment, all that 
is constitutionally required is a grant of use 
immunity. Kastigar v. United States, 406 
ULS. 441, 458-59, 92 S.Ct. 1653, 1668, 32 
L.Ed.2d 212 (1972). However, in order to 
secure testimony, evidence, or other cooper- 


ation from a potential criminal defendant, a 
prosecutor may see fit to promise complete 
immunity from prosecution. Although 
Weiss held on its facts that no agreement. 
had been entered into, the case suggests 
that an analysis of the binding effect of an 
agreement not te proseéute should consider 
“whether thete was a promise held out to 
which the government, as a matter of fair 
conduct, might be bound.” 699 F.2d at 738. 
We believe that, as a matter of fair con- 
duct, the government ought to be required 
to honor such an agreemerit when it ap: 
pears from the record that: (1) an agrée- 
ment was made; (2) the defendant has per-. 
formed on his side; and (8) the subsequent 
prosecution is directly related to offenses in 
which the defendant, pursuant to the agree- 
ment, either assisted with the investigation 
or testified for the govertiriient. 


Analogous precedent in the area of plea 
bargaining supports our conclision. A de- 
fendant who pleads guilty as a result of a 
plea bargaining agreement has a due proc- 
ess right to enforcement of the bargain. 
Santcobelio v. New “York, 404 U.S. 257, 262, 
92 S.Ct. 495, 498, 30 L.Ba.2d 427 (1971); 
United States v. Block, 660 F.2d 1086, 1089— 
90 (bth Cir. 1981). 


in Santobello, the defendant plead guilty 
after a state prosecutor promised not to 
make a sentencing recommendation. At 
sentencing, however, another prosecutor 
recommended the maximum sentence. 404 
US. at 258-59, 92 S.Ct. at 496. The Su- 
preme Court reversed the convicticn and 
remanded to the state courts, emphasizing 
that the state was bound hy the prosecu- 
tor's promise, regardless of whether the 
prosecutor’s breach was inadvertent or 
played no part in the trial judge’s sentenc- 
ing decision. Id. at 262-63, 92 S.Ct. at 498. 
The Court’s remarks concerning the role of 
plea bargaining in the crimina) justice sys- 
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tem are particularly pertinent to our deci- 
sion: 

This phase cf the process of criminal 
justice, and the adjudicative element in- 
herent in accepting a plea of guilty, must 
be attended by safeguards to insure the 
defendant what is reasonably due in the 
circumstances. Those circumstances will 
vary, but a constant factor is that when a 
plea rests in any significant. degree on a 
promise cr agreement of the prosecutor, 
so that it can be said to be part of the 

. inducement or consideration, such prom- 
ise must be fulfilled. 


Id. at 262, 92 S.Ct. at 498. 


{7] This contractual. analysis applies 
equally weli to promises of immunity from 
prosecution. When such a promise induces 
a defendant to waive his fifth amendment 
rights by testifying at the trial of his con- 
federates or to otherwise cooperate with 
the government to his detriment, due proc- 
ess requires that the prosecutor’s promise 
be fulfilled. We hold that once the defend- 
ant’s good faith compliance with the terms 
of the agreement is established, the state 
must perform on its side and any attempt 
by the state to breach the agreement is per 
se a bad faith prosecution. Cf. Acosta v. 
Turner, 666 F.2d $49, 953 (Sth Cir. 1982) 
{where the defendant stipulated to compe- 
tency in reliance on a promise of the state 
trial court, the court must keep its prom- 
ise). 


In this case, Rowe has established that he 
reached an agreement with the highest law 
enforcement officers of the State of Ala- 
bama pursuant to which he was promised 
immunity from prosecution in return for his 


6 District Attorney Bryan argues that under 
Wilson v. Thompson Rowe is required to estab- 
lish improper motivation. Wilson established a 
three-part test for determining whether a state 


testimony. In reliance on that bargain, 
Rowe testified for the state in the murder 
trials of the Klansmen. Rowe has there- 
fore made a prima facie showing that he 
was promised immunity and that he com- 
plied in good faith with the terms of the 
agreement. 


The only evidence in the record going to 
Rowe’s lack of good faith is testimony indi- 
cating that Rowe perjured himself when he 
testified before the state grand jury and in 
the state trials. Such evidence, if credited, 
would remove from the state any obligation 
to uphold the promise of immunity. The 
District Court, however, did not credit this 
testimony. That determination is subject 
to the clearly erroneous standard and we 
are raindful thet an appellate ecurt should 
be especially reluctant to disregard a dis- 
trict court’s credibility choices. Graver 
Tank & Manufacturing Co. v. Linde Air 
Products Co., 336 U.S. 271, 275, 69 S.Ct. 585, 
587, $2 L.Ed. 672 (1949); United States v. 
Reddoch, 467 F.2d 897, 898 (5th Cir. 1972). 
The discredited testimony was that of La- 
vone Coleman and Henry Snow. Coleman 
was a police officer at the time of the 
murder and Snow became a police officer in 
1968. Coleman testified that, the day after 
the murder, Rowe admitted to shooting a 
woman in Selma. Snow correborated Cole- 
man’s testimony, saying that he was with 
Coleman when Rowe made this admission. 
Both men said that they were aware, at the 
time, of the Liuzzo murder and of the state 
and federal trials, yet both men testified 
that for many years they told no one about 
this incident. In contrast, Rowe has stead- 
fastly maintained that he did not shoot Mrs. 
Liuzzo. Under such circumstances, we find 


criminal prosecution is improperly motivated. 
593 €.2d at 1386-87. The test is not applicable 
where bad faith is evident as a matter of law. 
See id. at 1384. 
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no basis to override the determination of 
the District Court that the testimony of 
Coleman and Snow was incredible, 


We note that Coleman and Snow were 
called to testify at the District Court’s evi- 
dentiary hearing by Rowe. District Attor- 
ney Bryan indicated that, in addition te 
Coleman and Snow, he called the two 
Klansmen and a state trooper to, testify 
before the state grand jury. These witness- 
es were not called to testify at the eviden- 
tiary hearing, nor was any other attempt 
made to introduce evidence going to Rewe’s 
lack of compliance.’ 


Tn conclusion, the record lacks any credi- 
ble evidence that Rowe did not testify fully 
and truthfully in the state court proceed- 
ings or in some other way failed to perform 
his end of the bargain. Without such a 
showing, any attempt to prosecute Rowe is, 
as a matter of law, 2 bad faith prosecution. 
On that basis, we affirm the District 
Court’s order granting a permanent injunc- 
tion® It is unnecessary for us to discuss 
other issues raised on appeal and we decline 
to do so. 


AFFIRMED. 


THORNEERRY, Circuit Judge, specially 
concurring: ; 


Despite the excellence of Judge Fay’s 
opinion, my understanding of Younger ab- 


7. District Attorney Bryan testified that resulis 
of a polygraph examination spurred his investi- 
gation of the Liuzzo murder. While lie deiec- 
tor tests may be useful for investigation and 
pretrial disposition of cases, under existing law 
they are not admissible in evidence and no 
attempt was made to intrecduce the results of 
such teats at the evidentiary hearing. See 
United States v. Martino, 648 F.2d 367, 380 (5th 
Cir.), rehearing en bane granted, (Oci. 13, 
1981); Flurry v. State, §2 Ala.App. 64, 289 
$0.2d 632, 643 (1973), cert. denied, 289 So.2d 
644 (Ala.1974). 
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stention compels me to disagree with part 
of his analysis. While | agree that we 
should require, “as a matter of fair con- 
duct,” the government to adhere to its 
promise not to prosecute Rowe, I cannot 
assent to a per se-adaptation of the bad 
faith exception to Younger abstention. 


As the majority explains.in its lucid pre- 
sentation of the facts, District Attorney 
Bryan was prompted to reopen the Liuzzo 
case after another district attorney in- 
formed him that Rowe had failed a poly- 
graph test indicating that he had fired the 
shots that killed Mrs. Linzzo. Believing 
that Rewe had perjured his testimony in 
subsequent prosecutions cf Ku Klux Klan 
members, Bryan then obtained a grand jury 
indictment against Rowe. To support the 
indietment, Bryan relied on the testimony 
of Lavone Coleman and Henry Snow, who 
stated that Rowe admitted on the day after 
the murder to shooting Mrs. Liuzzo. Bryan 
also offered the testimony of the two 
Klansmen whom Rowe helped to convict 
and the testimony of a state trooper. These 
men did not testify before the district court, 
however. 


The district court reached its conclusion 
that District Attorney Bryan acted in bad 
faith by “investing” in Bryan “the bad faith 
exhibited by all ef the State court witness- 
es.” This inference as a basis for finding 


8. Judge Thornberry would affirm the | trial 
judge’s ruling by using the extraordinary cir- 
cumstances exception of Younger. We have 
traveled a different route under the bad faith 
exception. Had we not felt such was justified, 
we certainly would have affirmed the trial 
court’s ruling for those reasons outlined in 
Judge Thornberry’s specia] concurrence. The 
trial judge granted relief based upon both theo- 
ries. 
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bad faith is inadequate, for the possible 
improper motive of a witness standing 
alone cannot constitute bad faith on the 
part of the prosecutor. See Juidice v. Vail, 
430 U.S. 327, 97 5.Ct. 1211, 1219, 51 L.Ed.2d 
376 (1977); Wilson v. Thompson, 593 F.2d 
1875, 1891 (th Cir. 1979) (Thornberry, J., 
specially concurring}. Thus, on appeal, we 
are left with nothing but the fact of prose- 
cution itself, fifteen years after the crime, 


from which to infer bad faith. This fact is - 


insufficient evidence of bad faith under any 
prior interpretation of the bad faith excep- 
tion to Younger. See Wilson, supra, 593 
F.2d at 1881-83, where the court discusses 
the many forms of conduct which manifest 
“bad faith.” 


The difficulty of satisfying traditional 
constructions of the bad faith exception has 
jed the majority to adopt a per se rule, 
which avoids traditional requirements “as a 
matter of law.” Though this approach ap- 
pears fair on the facts of this case, the 
majority rule, like any per se doctrine, en- 
compasses cases that are today both ut- 
known and undefinable. Thus, it is incon- 
sistent with the concern for prudential re- 
straint that underlies Younger abstention. 
See Kolski v. Watkins, 544 F.2d 762, 764-86 
(5th Cir. 1977). For this reason, I regard a 
per se role as unwise and unnecessary. 

Since I cannot concur in the creation of a 
per se doctrine of unforeseeable application, 
and since evidence of bad faith in this case 


is inconclusive at best, I weuld rest our 


decision on the extraordinary circumstances 
exception to Younger. In Yeunger the Su- 
preme Court held that extraordinary cir- 
cumstances in the absence of bad faith or 
harassment might justify equitable relief if 
the complainant can prove irreparable inju- 
ry. Younger v. Harris, 401 U.S. 37, 54, 91 
5.Ct. 746, 755, 27 L.Ed.2d 669 (1971). See 
also Kolski, supra, 544 F.2d at 765. No 


court has defined “extraordinary circum- 
stances,” see Kugler v. Helfant, 421 U.S. 
117, 126, 95 S.Ct. 1524, 1531, 44 L.Ed.2d 15 
1975), but it is clear that the exception is 
an independent ground for declining ab- 
stention under Younger. A court must find 
that an extraordinarily pressing need for 
immediate federal equitable relief exists, 
and that if relief is net granted, irreparable 
injury to the plaintiff will result. See Kol- 
ski, supra, 544 F.2d at 785. Qne instanceof 
extraordinary need noted by the Court in 
Younger occurs when state authorities at- 
tempt to enforce a statute that is “flagrant- 
ly and patently violative of express consti- 
tutional prohibitions in every clause, sen- 
tence and paragraph, and in whatever man- 
ner and against whomever an effort might 
be made to apply it.” 401 U.S. at 54-55, 91 
S.Ct. at 755. It is the prosesution itself, 
under such a statute, that violates the Con- 
stitution. 


Rowe’s case is identical in this fundamen- 
tal sense. He was granted immunity from 
prosecution for the murder of Mrs. Liuzzo. 
He complied with his part of the bargain. 
As the majority explains in its thorough 
discussion of equitable immunity, fairness 
forbids the prosecution of Rowe. Under 
these circumstances, the very bringing of 
charges against Rowe violates the Fifth and 
Fourteenth Amendments. For this reason, 
the need for federal equitable relief to 
avoid irreparable injury is extraordinarily 
pressing. Rowe has already lost his job and 
the secret identity given to him by the 
government. The real injury to Rowe, 
however, lies in the future. It wouid be the 
loss of the benefit of his bargain-—his right 
not. to be prosecuted. Rowe’s right to have 
no charges brought against him would be 
lost irretrievably if we permit the state 
prosecution to proceed. His past coopera- 
tion with federal and state authorities 
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